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Prelude

There has been a great deal of controversy 
in our courts, on the question of whether 
delivery of the bride is or is not an 
essential requirement for the validity 
of a customary marriage. This article 
discusses at some length the various 
cases which show the controversy and 
concludes that the recent unanimous 
judgment of the Supreme Court of 
Appeal in Piet Mbungela and Another 
v Madala Philemon Mkabe and Others1 
delivered by Mandisa Maya JP decides 
the matter once and for all in favour 
of the contention that delivery of the 
bride is not an essential requirement. In 
the course of the above discourse, the 
issue of the constitutional recognition of 
customary law itself as a legal system has 
arisen. Judges and academics alike have 
vented their feelings on this important 
question and in 2005 in Bhe and Others 
v Magistrate, Khayelitsha and Others2 
(Bhe) the Constitutional Court held that 
customary law is a dynamic body of law 
that changes with the time.  In Bhe the 
Court abolished the male primogeniture 
rule. Shortly thereafter in Shilubana and 
Others v Nwamitwa3 the Constitutional 
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Court also held that customary law must be given space to adapt to changes in society. In 
Bhe and Shilubana the Constitutional Court held that development entailed a departure 
from past practices and that courts should not stifle change. This role of the courts in 
developing customary law by departing from past practices was specifically brought into the 
sphere of validity of customary marriages when the bride has or has not been delivered by 
Mokgoathleng J in his judgment in LS vs RL.4 There the Court went as far as to call boldly 
for the custom to change such that the bridegroom is himself handed over to the bride’s 
people to ensure equality; in the same way the woman has traditionally been handed over 
for centuries.

In this article, we differ from the post-apartheid decisions advancing the view that the customary 
law can only develop by the process of “departing from its past practices”.   When they arrived 
more than three centuries ago the colonial powers found customary law and the customs of 
the African people to be what they indeed are – a legal system that was totally different from 
their western-type legal system. They had a low opinion of it and denied it recognition unless it 
adapted or abandoned its past practices. In practically all the decisions since 1912, as far as we 
are certain and in terms of the existing policy, the courts called upon customary law to depart 
from its past practices and of course incline more towards western law practices. Previously 
the formula used was that the customs objected to were repugnant to the principles of public 
policy and natural justice, and more recently the formula is that rules of customary law are not 
constitutionally compliant and are thereupon abolished at the stroke of the pen. We contend that 
South African courts must give full unqualified recognition to customary law as a legal system, 
not subject to conformity with the Bill of Rights.
The Courts’ theory that customary law is a “dynamic body” of law that changes with the times 
is never supported by any examples. All indications are that it has for all time been the courts, 
and never the people, that are overzealous for customary law to abandon its past practices. 
This amounts to putting the cart before the horse and while “developing” customary law and 
abandoning its past practices look good on paper; in practice, it is dead in the water.

1 INTRODUCTION

This article deals with three important aspects relating to the vexed question of the validity 
of a customary marriage. This question has assumed greater importance than before since the 
advent of the constitutional era and the subsequent passing of the Recognition of Customary 
Marriages Act.5 First, the article will demonstrate that where lobola has been negotiated in 
terms of customary law and paid in part or in whole, and the parties have subsequently lived 
together as husband and wife, the customary marriage is valid even if the formal celebration or 
“delivery” of the bride has never taken place. Second, where the parties have stayed together 
and have even had children – no matter for how many years and no matter how many children 
they have had – without having gone through the formalities laid down by law a valid customary 
marriage does not then result from their mere cohabitation. Finally, the article will demonstrate 
that the seemingly new stance of the courts, since the decision in the Bhe case,6 to “develop” 
customary law, which is also expressed in the idea that customary law is dynamic, amenable to 
change and should now “depart from its past practices”, is not new at all and has, in fact, been 
enunciated in vain by the courts since about the year 1900, more than 100 years ago. The people 
on the ground have never shown any inclination to depart from their customary practices and 

4 2019 (4) SA 569 (GJ); [2019] All SA 569 (GJ).
5 Recognition of Customary Marriages Act 120 of 1998.
6 Bhe and Others v Khayelitsha Magistrate and Others (CCT 49/03) [2004] ZACC 17; 2005 1 SA 580 (CC); 

2005 1 SA 580 (CC); 2005 1 BCLR 1 (CC) (15 October 2004).
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formulae of the past.  The authorities and their courts during the colonial, post-colonial and 
post constitutional eras are the ones more inclined towards having customary law depart from 
its practices and formulae from the past, with no success in sight. This applies especially to 
the newly, and rather strongly expressed view that for the validity of a customary marriage the 
man must now also be “handed over” to the woman’s people, as has traditionally been done in 
respect of the woman.  This article is inspired by the recent judgment of the Supreme Court of 
Appeal in Mbungela and Another v Mkabi and Others.7 

2 FACTS 

Ms Ntombi Eunice Mbungela (deceased) was married to Madala Philemon Mkabi (the first 
respondent) during her lifetime. Her people, as represented by Piet Mbungela, the first applicant, 
never formally handed her over to the first respondent, the husband, and his family in terms of 
customary law throughout the duration of the marriage.8 The issue in the appeal therefore was 
whether the marriage between the parties was ever valid as required by section 3(1)(b) of the 
Recognition of Customary Marriages Act.9 The deceased’s (woman’s) family contended that the 
marriage was not valid, while the husband, the first respondent, contended that it was, despite 
the fact that she had never been formally handed over.10 He had therefore instituted action in the 
court a quo, the Gauteng Division of the High Court, Pretoria, seeking an order declaring that 
he and the deceased had concluded a valid customary marriage. Such order would then make 
it possible for the second respondent, the Minister of Home Affairs, to be compelled to issue a 
certificate of registration of the customary marriage, whereupon he could find his way clear to 
reach the assets of the deceased’s estate to the exclusion of her own people, the Mbungela’s, by 
reason of her having been his lawful wife.11 Apart from the issue of the failure to hand over the 
bride for years, the appellants also contended lobola had not been paid in full and that added to 
the fact that the requirements of section 3(1)(b) of the Act were not all complied with.12  
There are several factors on which the first respondent (husband) relied to show that a marriage 
in the intendment of customary law did exist between him and the deceased. In April 2010, Mr 
Mkabi sent messengers from his family to the Mbungela home to ask for the hand of the deceased 
in marriage in terms of customary law.13 Lobola negotiations took place and an agreement was 
reached on R12 000 and a live cow as the lobola to be paid.14 R9000 was paid there and then and 
various gifts, viz a suit, shirt, a tie, socks and a pair of shoes for the deceased’s guardian, a ladies’ 
suit, blanket and head scarf for the mother, plus brandy and beer and soft drinks were given. 
The deceased’s family also gave gifts to Mkabi’s emissaries. The first appellant is recorded as 
having declared that the exchange of gifts “symbolised the consummation of a relationship 
between the bride and the groom and their families.” Mr Mkabi subsequently delivered the cow 
to the deceased’s family. Notably, Mr Mkabi is a Swati while the deceased was a Shangaan.15 
The holding of lobola negotiations and payment of lobola or part thereof, accompanied by an 
exchange of gifts, would have likewise symbolised the formation of a marriage tie between 

7 Mbungela and Another v Mkabi and Others 2019 JOL 45887 (SCA); 2020 1 All SA 42 (SCA).
8 Mbungela para 1.
9 Ibid.
10 Mbungela para 3.
11 The parties he actually sued are the first appellant, the deceased’s elder brother and head of the family, 

the deceased’s daughter, Carol Mkhonza, second appellant, executor of deceased’s estate and the Nelspruit 
Master of the High Court, the third respondent, who had issued the second appellant’s letters of executorship.      

12 Mbungela para 7.
13 Mbungela para 5.
14 Ibid.
15 Mbungela para 7.
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the bride and the groom and their families among the Xhosa, the Zulu and the Sotho groups of 
South Africa. In due course, Mr Mkabi and the deceased had a white wedding at the deceased’s 
church in the full view of members of the community and they lived together as husband and 
wife. The deceased’s diary was handed in as evidence and it appeared from it that she listed 
her everyday contact persons as Ms Mkonza and Mr Mkabi, who she herself described as her 
daughter and her husband respectively. The deceased subsequently died of natural causes and 
her family thereupon denied that there was a valid marriage between her and Mr Mkabi.16  

3  LEGAL QUESTION

The legal question to be decided was whether the ceremony of handing over of the bride was 
necessarily a key determinant factor for the validity of a customary marriage and whether, 
therefore, the waiver thereof was permissible and did not invalidate a customary marriage. 

4  ARGUMENTS

The deceased’s side, represented by the head of the family, Mr Piet Mbungela, argued in spite of 
everything said and done that Mr Mkabi and the deceased ended up being merely lovers because 
essential customary law rituals were not performed, and certain fundamental requirements were 
not fulfilled. Admittedly negotiations had taken place and agreements were reached but not all 
that should have followed to ensure fulfilment had been done.17 For one thing, the amount of 
lobola agreed upon had not been paid in full and more importantly, the would-be husband and 
his people had never carried out the all-important requirement of taking the bride to formally 
deliver her at her married home.18 When the deceased fell ill, Mr Mkabi purportedly abandoned 
her and became a women’s man and only hastened to seek her death certificate when she died 
so as to get hold of her substantial estate. The Gauteng Division of the High Court, Pretoria, 
rejected these arguments in favour of what the respondent had to say. The appellant then 
appealed to the Supreme Court of Appeal.  
The crux of Mr Mkabi’s case was that negotiations had taken place to consider his request, 
lobola was fixed and a reasonable portion thereof had been paid. Substantial gifts had been 
exchanged between the relatives of the parties, and the two had gone further and got married in 
a church along western lines in the full view of the community. It was therefore disingenuous to 
argue that they could still not be regarded as husband and wife until the ceremony of the formal 
handing over of the bride had taken place.

5 JUDGMENT

The Supreme Court of Appeal upheld the view of the Gauteng Division of the High Court, 
that a valid customary marriage could be concluded without full payment of lobola if other 
requirements of a customary marriage were met, such as part payment of the lobola and the 
exchange of gifts by the families, as in the present case. Accordingly, on the question of bridal 
transfer, the fact that the bride had not been handed over was not fatal to the marriage. The Court 
noted that couples usually postpone the ceremony as it is costly. Mr Mkabi and the deceased 
had lived together already when lobola was negotiated.19 The SCA then recalled the words of 
the appellant himself, at the conclusion of negotiations that the gifts exchanged “symbolised 

16 Ibid. 
17 Mbungela para 3.
18 Among the Xhosa people the happy contingent of people old and young who accompany the bride for that 

formal delivery ceremony is called the “duli” party.
19 Mbungela para 15.
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the consummation of a relationship between the bride and the groom and their families”.20 The 
subsequent white wedding held in the church was noteworthy as confirming the intention of 
the parties to leave no doubt in the minds of all (i.e westernised and unwesternised people) that 
they were married.21 Last but not least, both appellants, the deceased’s uncle and the deceased’s 
daughter, Ms Mkonza, made a devastating Freudian slip during unguarded moments of their 
evidence, by referring to the couple as husband and wife.

6 COMMENT

There has been a great deal of uncertainty around the issue of the validity of a customary 
marriage where the bride has not been handed over. The judgments in the High Courts have 
tended to say different things about the matter. This has been especially so since the advent of 
the Recognition of Customary Marriages Act,22 section 3(1)(b) whereof says that the customary 
marriage “must be negotiated and entered into or celebrated in accordance with customary 
law”. This unanimous judgment of the SCA delivered by the President of the Court is important 
for settling the matter once and for all and thereafter there remains no room for uncertainty.  
Prominent among the judgments that reflect the uncertainty is the fairly recent judgment of 
Jolwana J in Dalasile and Others v Mgoduka and Another delivered in the Mthatha High Court 
on 2 October 2018.23 This case arose in the Ngcobo District in the Transkei region of the Eastern 
Cape. The first two applicants were biological sisters to the late Phezisa, and the third applicant 
was a brother to the late father of the two applicants. The applicants launched the application 
on an urgent basis claiming that there was no valid customary marriage between their sister, 
Phezisa and the respondent, and they therefore were the party entitled to her burial rights. The 
first respondent refuted this and said Phezisa was in fact his wife according to customary law 
and that therefore following her tragic death in a motor accident on 10 September 2018, he 
became the party entitled to her burial rights. He said that he had negotiated and paid lobola, 
and that a ceremony was actually held at his home where the bride was formally delivered by 
her relatives to celebrate the marriage. The applicants denied that the bride was ever delivered 
to the respondent’s home.  
The learned judge ruled, on the basis of the affidavits filed by the parties and without referring 
the matter to oral evidence, that “the applicants must succeed in their application on the papers 
(my emphasis). It is clear that the deceased was never handed over to respondent’s family 
as their makoti and therefore the customary marriage was never celebrated. Therefore, the 
deceased and respondent were never married according to customary law at the time of her 
death”.24 In paragraph 27 the judge relied his finding of invalidity on the case of Moropane v 
Southon.25 With all due respect, the judge misunderstands the judgment because nowhere does 
it say that failure to deliver the bride renders the marriage invalid. What the judgment says with 
the greatest of emphasis appears in paragraph 47 where the Court said:

To sum up, it is not in dispute that both parties are above the age of 18 years. The only two issues which 
are seriously contested are lack of consent by the appellant to marry by customary law (See S3(1)(a)(ll) 
of the Act) and whether the marriage was negotiated and entered into in accordance with customary law 
(See S3(1)(b) of the Act). How then does one resolve these two contentious issues which the Appellant 

20 Mbungela paras 5 and 23.
21 Mbungela para 24.
22 Recognition of Customary Marriages Act 120 of 1998.
23 Dalasile and Others v Mgoduka and aAnother (5056/2018) 2018 ZAECMHC 56 (2 October 2018).
24 Dalasile para 37.
25 Dalasile para 27. See Moropane v Southon (755/12) 2014 ZASCA 76 (29 May 2014) a judgment of the SCA 

coram Mthiyane DP, with which Maya, Bosielo and Theron JJA and Van Zyl AJA concurred.  
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placed in dispute?26

The Court resolved the issues by weighing the evidence and finding that the probabilities heavily 
favoured the correctness of the respondent’s (wife’s) version, that there had been a marriage 
because, inter alia:

•  There had been a big delegation of the appellant at the respondent’s place on the day  
 alleged to be the wedding day;

•  The families exchanged gifts;

•  The respondent (wife) was draped in a blanket;

•  A sheep was slaughtered;

•  The respondent was counselled (go laiwa, ukuyalwa);

•  The respondent was delivered to the appellant’s house that night, by her family    
 members;

•  The respondent cohabited with the appellant as husband and wife for almost 8 (eight)  
 years;

•  The appellant, on his own, on diverse occasions and in public, referred to the    
 respondent as his customary law wife.

Such weighing of evidence the Court never did in the Dalasile case, despite the clear conflict in 
the affidavits. More importantly, nowhere does the SCA judgment in Moropane say that failure 
to deliver the bride leads to the invalidity of the marriage. What it says is that in addition to other 
factors the bride was delivered and that strengthens proof that there was a customary marriage. 
This judgment of Maya JP in the instant case therefore sufficiently refutes any suggestion that 
the SCA has ever ruled that failure to deliver the makoti leads to the invalidity of the customary 
marriage.
Another case in which the Eastern Cape High Court (Mthatha) emphatically stated that failure 
to hand over the bride leads to invalidity is Cekiso and Others vs The Master of the High Court 
and Others27 where in paragraph 14 the judge declares: 

From the papers it is abundantly clear that there was no handing over of the bride to the 
deceased and the latter’s family. The second respondent does not only fail to prove that there 
was a ceremony for her to be handed over but also fails to prove that her relatives handed her 
over to the deceased and his family. The basic formalities which lead to a customary marriage 
are: emissaries are sent by the man’s family to the woman’s family to indicate interest in 
the possible marriage (this of course presupposes that the two parties man and woman have 
agreed to marry each other); a meeting of the parties’ relatives will be convened where lobola 
is negotiated and the negotiated lobola or part thereof is handed over to the woman’s family 
and the two families will then agree on the formalities and date on which the woman will  be 
handed over to the man’s family...28

The same approach was adopted by Malusi J in the case of Fezile Tabule and Another v Zincedile 

26 Moropane para 47.
27 Cekiso and Others v The Master of the High Court and Others (311/2017) 2017 ZAECMHC 45 (16 November 

2016).
28 Cekiso para 14.
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Ziwele.29 Eastern Cape Local Division Grahamstown unreported). 
The judge said:  

I find it fatal to the validity of the purported marriage that the deceased was not transferred 
/ delivered to the Ziwele family not even symbolically. The first respondent did not allege 
that the deceased family consented to this requirement being waived. Though I accept that 
customary law is dynamic, evolving, flexible and pragmatic, on the facts before me it does not 
appear that the handing over was waived nor even discussed by the two families. 30 

The judge refers to Fanti v Boto and Others,31 where the Court bluntly listed the consent of 
the bride, consent of the bride’s guardian, payment of lobola, and handing over of the bride 
as the four essential requirements for validity of a customary marriage. Fanti v Boto was then 
later followed by the Free State High Court in Rasello v Chali and Others, Chali and Others vs 
Rasello and Others.32 
In sharp contrast to all the foregoing, the overwhelming weight of judicial decisions delivered 
by our courts since 1924 (a period of 90 years) as well as the writings of legal scholars on 
the issue lead to only one conclusion, namely that failure to formally hand over a bride to the 
groom’s family does not per se lead to invalidity of a customary marriage. Thus, in Jiba v 
Vangidzi,33 the Court ruled: “If the guardian does not hand over the girl formally but allows her 
to live with the man who has paid dowry this is a valid marriage.” 34

In 1938, the Native Appeal Court, in a case from the Ngcobo district itself, upheld and applied 
the Jiba judgment in Mahashi v Mahashi.35 Likewise in Nyembezi v Njiti36 a case from Mount 
Frere, it was held that where lobola has been paid and cohabitation follows there is a presumption 
that a customary marriage has been contracted. The onus would be on the defendant to rebut 
this presumption.37  
Even outside the Cape and Orange Free State divisions of the Native Appeal Court (as it then 
was) (later the Southern Division), similar decisions were made on this important question 
of customary law. In this regard the case of Hlengwa v Maphumulo38 from the North Eastern 
Division is informative. In this case, the defendant paid lobola to the plaintiff for the latter’s 
daughter and the couple thereafter lived together for some years. A child was born. There was 
never any public gathering or feasting. The Court ruled that as lobola is the chief ingredient of 
marriage, a customary marriage had been contracted. 39 
Later the various divisions of the Native Appeal Court, creatures of the Black Administration 

29 Tabule and Another v Ziwele and Others (1693/2017).
30 Ibid.
31 Fanti v Boto and Others 2008 2 All SA 533, 2008 5 SA 405 para 22.
32 Rasello v Chali and Others, Chali and Others v Rasello and Others (A69/2012, 683/2011) 2013 ZAFSHC 

182 (24 October 2013). See a discussion by Manthwa “Handing Over of the Bride as a Requirement for 
Validity of a Customary Marriage: C v P (1009/2016) 2017 ZAFSHC 57 (6 April 2017)” 2019 THRHR 652.

33 Jiba v Vangidzi [5NAC 59(1924) (Umzimkulu)].
34 Ibid.
35 Mahashi v Mahashi (1938) NAC (C & 0) 17). The two cases above are summarised in Warner A dDigest of 

South African Native Civil Case Law 1894–1957 (1961)1035.  
36 Nyembezi v Njiti (1940 NAC (C & O).
37 Mahashi. The two cases above are summarised in Warner A Digest (1961) 1063 and 1065. See also Matholo v 

Mokuena 1946 NAC (C & O) 17; Jama v Sikosana 1872/74 AC 21 (S) and Warner A Digest of South African 
Native Civil Case Law 1969–1979 Supplement 27 (1983).

38 Hlengwa v Maphumulo (1972/74) AC 58 (NE).
39 Warner A Digest (1983).
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Act,40 were disestablished and the High Court of each Division took over the work. The 
importance of the Native Appeal Court lay in the fact that its presiding officers (president, 
permanent member, and a magistrate) were selected from current and former magistrates who 
had lived and worked for many years in rural districts. They had risen from junior positions such 
as land clerks in the African areas of South Africa to magisterial rank on passing the required 
examination having acquired intimate knowledge of the customary law, customs, and traditions 
of the African people. They had therefore a far better grasp of customary law than some of 
the judges today, who in many instances never got similar opportunities to obtain practical 
acquaintance with customary law. When the post-democratic dispensation came into being, 
the legal position remained the same as before. Thus, in Mkabe v Minister of Home Affairs and 
Others41 the specific defence of non-delivery of the bride was raised to claim invalidity but 
the defence was rejected. “The requirement of handing over of the bride to the bridegroom’s 
family cannot be overemphasised than the other requirements to invalidate the conclusion of 
a customary marriage” the court reiterated, quoting with approval the judgment in Mabuza v 
Mbatha.42

In C v P43 the Court again quite rightly recognised the validity of the customary marriage despite 
the bride not having been handed over. This decision is sharply criticised by Manthwa44 who 
made exactly the same mistake as was made by Jolwana J in the case of Dalasile and Others v 
Mgoduka,45 saying that in Moropane v Southon46 the SCA ruled that delivery of the bride is an 
essential requirement for validity. We have shown above that the finding was never that delivery 
of the bride is an essential requirement. It is clear even from a further reading in paragraphs 41, 
42 and 43 that the Court, in paragraph 40 in the Moropane case, was merely summarising the 
evidence of the experts – perhaps some are misled by the use of the word “importantly” at the 
beginning of paragraph 40. The SCA judgment in the Piet Mbungela case, therefore, remains 
the final verdict on the matter.
I am in full agreement with the emphasis laid by the courts on the payment of lobola being the 
all-important requirement for the validity of a customary marriage. Whenever a man decides 
to take a wife, he initiates the process by going with his delegation to the wife’s people and 
lobola negotiations take place, whereupon lobola is paid. Once lobola is paid, even if only in 
part, the relatives of the parties do not any more call each other by their first names or by their 
clan names. They address each other as “mkhozi” which means “in laws” literally. It is then, 
from “day one” that they become mkhozi. This title of recognition of their new status is used 
during the meal they share at the end of the first day of negotiations, and whenever they meet 
again, whether to continue with lobola affairs or for any other business and even if they meet 
unexpectedly in town or at another social gathering. And they remain “mkhozi” forever. There is 
never a question of saying: “We stop saying mkhozi now because ever since lobola was paid and 
the wife came to live with you no other customary function has taken place.” I am of the view, 
therefore, that the payment of lobola creates an air of permanence in the relationship between 
the two sides of the marriage.
I have always been inclined towards the view that lobola payment is of the utmost importance 

40 Black Administration Act 38 of 1927.
41 Mkabe v Minister of Home Affairs and Others (2014/84704) 2016 ZAGPPHC 460 (9 June 2016).
42 Mabuza v Mbatha (1939/03) 2002 ZAWCHC 11; 2003 4 218 (C).
43 C v P (1009/2016) 2017 ZAFHC57 (6 April 2017).
44 Manthwa 2019 THRHR 652.
45 Dalasile and Others v Mgoduka and Another (5056/2018) 2018 ZAECMHC 56 (2 October 2016) para 37.
46 Moropane v Southon (755/12) 2014 ZASCA 76 (29 May 2014) 40.
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in a customary marriage. In my book,47 I noted that:

The lobola custom goes like a thread through all the black nations of Southern Africa, and it 
is remarkable that the name is more or less the same. Among the Tchopi and Tshangana and 
Tonga in Mozambique it is known as lowolo or lobolo or lovolo, while among the Shona in 
Zimbabwe it is called novoro. - so similar to the Zulu and Xhosa lobola/lobolo.48

I also said that lobola is “the rock on which the African’s marriage is founded” and for this, I 
cited the authority of Seymour.49 I, therefore, applaud the courts in the cases discussed above, 
for having declined to uphold the claimed invalidity of the marriages merely because of the 
absence of formal delivery of the bride. I find much support for the above view in the opinions 
of writers on customary law, more particularly Rautenbach and Bekker.50 The authors say:

The reason for the continued popularity of lobolo, in spite of changes in African communities, is that 
for many Africans lobolo is an essential constituent of a valid marriage. Even if there is full compliance 
with all the prescribed requirements of a valid marriage most Africans will still not regard it as a “real” 
marriage if no arrangements have been made for the payment of lobolo. 51

Yet if the bride’s family were to go ahead and deliver the bride to the groom’s family without 
any lobola having been paid merely because they contend that delivery of the bride is the most 
essential requirement, they would be the laughing stock of the whole community.
There is the second aspect relevant to the validity or invalidity of a customary marriage. Quite 
often a man and woman live together as husband and wife, sometimes even have one or more 
children, without having gone through any formalities for making them legally husband and 
wife. The kindness of society in not frowning upon and not actively discouraging this practise 
which is on the increase these days has emboldened the culprits and their supporters to want 
everyone to take them as being already married especially in instances where benefits will 
flow from a legal marriage, for example where a party has died leaving an estate. In such 
cases the provisions of the Recognition of Customary Marriages Act52 regarding the validity 
of a customary marriage become important. Prominent among these is section 3(1)(a) and (b) 
which provides inter alia that the marriage must be negotiated and entered into or celebrated in 
accordance with customary law.
The Act does not make registration of the customary marriage a requirement for validity. In 
practise, therefore, posthumous registration of the marriage is allowed, and that happens easily 
when an uncle of the deceased husband or similar close relative appears with the claimant 
widow at the Department of Home Affairs and confirms that she was married to the deceased 
in terms of customary law. Where these requirements are not satisfactory to officials of the 
Department of Home Affairs the registration sought is refused, the claimant widows then rush 
to the courts via urgent applications, asking the courts to declare validity so that they can obtain 
the benefits flowing from the estates of their deceased partners. In so doing they often boast of 
their previous history of living together with the deceased lover as if it was a factor relevant to 
be considered for validity. Such was the case in Mtsoatsoa v Roro53 to which claim the Court 
sharply responded: “The mere fact that the deceased and Applicant stayed together does not 

47 Koyana Customary Law in a Changing Society (1980).
48 Koyana Customary Law 5.
49 Seymour Bantu Law in South Africa (1970) 143.  
50 Rautenbach and Bekker (eds) Introduction to Legal Pluralism in South Africa 4 ed (2014) 104.
51 Rautenbach and Bekker Introduction to Legal Pluralism 104.
52 Recognition of Customary Marriages Act 120 of 1998.
53 Mtsoatsoa v Roro 2011 2 All SA 324 (GSJ) para 20 quoted by Rautenbach and Bekker Introduction to Legal 

Pluralism 102.
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transform their cohabitation into a valid customary marriage.”54 This response by the Court 
was subsequent to the Department of Home Affairs having previously refused to register the 
marriage posthumously as had been requested. The applicant, Bernice Motsoatsoa, thus lost 
the case and had to give up the fight for the benefits of the estate of her deceased lover. There 
was no valid customary marriage. Likewise, in the Eastern Cape case of Cekiso and Others v 
The Master of the High Court and Others55 Mjali J stated, quite correctly, that in terms of the 
practised customs pertaining in this area of jurisdiction the bride cannot hand herself over to 
the groom’s family. The mere living together for many years without the rebuke of society 
is the source of the claim to entitlement by a woman who had handed herself over by the act 
of unilaterally living with the man and bearing children. The ruling of invalidity is therefore 
appropriate.
For comparative purposes, it is interesting to consider what the customary law of Malawi 
lays emphasis on in determining the validity of a customary marriage. Notably, there is the 
matrilineal and the patrilineal system of marriage existing side by side in Malawi depending 
on the province concerned. In the matrilineal system, which South Africa does not have, there 
is no lobola as such. The young man gives a chicken to the wife’s people, there are marriage 
advocates (negotiators) and thus the marriage arrangement is complete. The man must then 
collect his belongings and move over to the locality of the woman, first staying at her home. 
He must build a home in that locality and not in his home area. Matrilineal marriages are thus 
said to be “matrilocal”. The man is given land to cultivate crops as well. The children born 
keep the surname of their mother and not that of the father. If the marriage later breaks up the 
man must take his jacket and go away – the homestead, the cattle kraal, and all cattle and sheep 
and goats that he may have as part of the estate remain behind, and he must go and start life 
afresh. The land remains to be cultivated by the family – he goes away empty-handed. We see 
here, therefore, that it is the young man who delivers himself to the wife’s people. The kind 
of controversy that we have here in South Africa about “delivery of the bride to the groom’s 
people” therefore does not arise in this instance.
In areas of Malawi where the patrilineal system applies the position is the same as in South 
Africa. The residence for the married couple is “patrilocal” – the husband “takes the wife with 
him to his village or to some other place of his choice”.56 Dealing with the validity of a customary 
marriage, the payment of lobola (so-called dowry) appears to be of the utmost importance in 
Malawi, and no argument is noted to have ever arisen over the question of whether the bride 
was formally delivered to the groom’s people as a prerequisite to validity. The issue of validity 
was pursued from the lower courts right up to the National Traditional Appeal Court in the 
matter of Temba v Chirwa.57 The parties had cohabited for many years and had raised ten 
children together without any formality having been observed either in terms of the matrilineal 
or patrilineal system. The woman then sued for “divorce” on the ground of a “breakdown 
of marriage” due to the cruelty of the husband. The matter was heard first by the District 
Traditional Court which granted her a divorce and ordered the respondent to lose affiliation of 
all the children to their mother. That finding was eventually confirmed by the National Appeal 
Traditional Court which ruled that there was no valid marriage at all between the parties and 
therefore that no right could accrue from such cohabitation despite the great number of years. 
As early as 1977, therefore, the Malawian court took the firm stand that was later taken by the 

54 Mtsoatsoa para 21.
55 Cekiso para 14. 
56 See Chigawa “Customary Law and Social Development: de jure vis a vis de facto Marriages at Customary 

Law in Malawi” 1987 University of Malawi Library.
57 Temba v Chirwa (Civ. App. Case No. 96 of 1977, N.T.A.C. (unreported) discussed by Chagawa 1987 

University of Malawi Library 16ff.
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South African court in Matsoatsoa v Roro58and refused to promote illicit associations to the 
level of marriages. Msaiwale Chigawa argues, in his well-researched publication in which he 
deals with de jure vis à vis de facto marriages, that it is contrary to common sense to argue that 
the ten children born to this couple were illegitimate because the parties regarded themselves as 
married, and their children as being therefore legitimate. To my mind this argument is nothing 
short of pandering to the kindness of society in turning a blind eye to these illicit associations, 
thereby emboldening the culprits to claim the validity of what has not gained validity through 
the processes of law. This sends a wrong message – human nature delights in taking the easy 
way out, and in no time the noble institution of the customary marriage that has for all time 
been given dignity by the rules laid down by the ancestors and endorsed by the Recognition 
of Customary Marriages Act will become a laughing stock. The best approach to the matter is 
that laid down by the South African court in Matsoatsoa v Roro59 and by Mjali J in Cekiso and 
Others v Master of the High Court and Others60 that the mere fact of staying together of the man 
and the woman does not transform their cohabitation into a valid customary marriage; neither 
therefore can a woman hand herself over.
Notably, should a man not also be handed over to the wife’s people as a requirement of validity? 
That would be in fulfilment of the principle of equality between husband and wife, the principle 
of emancipation of women from the “hardships”, the “historical humiliation and exclusion 
meted out to spouses” in customary law marriages, a fulfilment said to have been the purpose 
of the Recognition of Customary Marriages Act by Moseneke DCJ in Gumede v The President 
of South Africa.61 Maya JP merely stated her awareness of the question, but felt, quite rightly, 
that the Court did not have to go into it as it was a matter of the development of customary 
law, as canvassed by the Gauteng Local Division in LS v RL.62 It was indeed in this case of LS 
v RL that Mokhoatleng J made the startling finding that a man should also be handed over to 
the wife’s people. Following the beaten track, the judge said that the rules of customary unions 
(sic) fostered a particularly crude and gendered form of inequality, which left women and 
children singularly marginalised and vulnerable. This is the track that was first marked by the 
colonists when they denied recognition to the customary marriage calling it a mere union. This 
of course was part of their fixed determination to deny recognition to customary law, simply 
because it was not the same as western law. Hence, the Cape Government Commission, despite 
being pressed for outright recognition of customary law by the protestation of the traditional 
leaders and people that gave evidence before its Commission on Native Laws and Customs in 
1883,63 still “bowed down to the dictates of its own beliefs” and declined to give customary law 
unqualified recognition as a legal system in its own right, subject to its own rules and regardless 
of any opposing rules of common law and statute law. Hence, in Ntame v Bede64 the Court 
said: “Where native custom comes into conflict with common law or statutory law the former 
must give way.” On the attainment of Union in 1910 the legal draftsmen and the courts of the 
then new South Africa were impressed by the strides already taken by the Cape Government 
in formulating an attitude towards customary law and simply adopted their legislation and 
decisions. Consequently, in 1944 the Natal Native High Court, in their dissolution of a customary 

58 Matsoatsoa.
59 Matsoatsoa.
60 Cekiso.
61 Gumede v The President of South Africa 2009 3 152 SA (CC) paras 16 and 23.
62 LS v RL 2018 2 ZAPGJHC 613; 2019 1 All SA 569 (GJ); 2019 4 SA 50 (GJ) para 18.
63 See a discussion on the Cape Government Commission on Native Laws and Customs in Koyana The Influence 
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marriage case of Gidja v Yingwane,65 confidently declared: 

It is not in the interests of the Natives themselves to give the Court’s sanctions to all their 
present day alleged customs. It is one of the functions of the court to interpret native law in 
conformity with civilised ideas of what is fair and just. 66

Lo and behold. All the above is the beaten track that is now followed by supporters of development 
who coin a new terminology for saying that native law must be interpreted in conformity with 
civilised ideas. These protagonists now put it nicely and say it must be “developed”.  It is 
important to remember that the call for development is a trodden path followed by the Cape 
Colonial authorities and subsequently followed by the Union Government of 1910. It is 
not surprising that the new democratic South Africa has followed suit under the disguise of 
constitutional compliance – a case of old wine in new bottles. Thus Mokgoatleng J in LS v RL67 
says customary law must be adapted, (i.e. developed, and changed).  That process of adaptation 

would ensure that customary law, like statutory law or the common law, is brought into 
harmony with our supreme law and its values, and brought into line with international human 
rights standards.68

The  heading under which the above paragraph appears states that the custom of handing over 
the bride to the bridegroom’s family is not constitutionally compliant. The judge then proceeds, 
very regrettably, to shower praise on the majority judgment of the Constitutional Court in Bhe 
and Others v Magistrate Khayelitsha and Others,69 which majority judgment invalidated the 
customary law rule of succession regarding male primogeniture. Of course, this “invalidation” 
is mere paper law, and the rule of male primogeniture will be alive and well in practice, in 
the next 100 years. Notably, the invalidation via the majority judgment is strongly criticised 
and quite rightly so by Knoetze and Olivier.70 The writers are critical of the whole idea of the 
application of the Bill of Rights to customary law which leads to concepts foreign to customary 
law being introduced to or made part of customary law. They end up by warning that the Bhe 
decision might be the beginning of the demise of customary law.  
Significantly, before Bhe the Transvaal Provisional Division in Mthembu v Letsela and 
Another71 and the Supreme Court of Appeal in Mthembu v Letsela72 had flatly refused to declare 
the primogeniture rule to be inconsistent with the South African interim Constitution,73 and 
similarly dismissed the argument that the rule was repugnant to the principles of public policy 
and natural justice within the meaning of section 1 of the Law of Evidence Amendment Act.74 
In the earlier case, Mynardt J correctly pointed out the danger of looking at the rule in isolation 
rather than in its proper perspective. Once regard was had to the relevant customary family law 
rules it became apparent that the primogeniture rule fits in well with those rules, he said. The 
Majority decision in the Bhe case to invalidate the primogeniture rule is therefore alarming, 
especially regarding the opposing minority judgment which earns the admiration of the average 
commentator. The decision in LS v RL given in 2019 shows that the timely warning given in 
65 Gidja v Yingwane 1944 NAC (N&T) 4.
66 Ibid.
67 LS para 27.
68 Ibid.
69 Bhe.
70 Knoetze and Olivier “To Develop or not to Develop the Customary Law: That is the Question in BHE: A 
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73 The Constitution of the Republic of South Africa Act 200 of 1993.
74 Law of Evidence Amendment Act 45 of 1988.
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2005 has not been observed, that  customary law would gradually go down the drain under the 
guise of “development”where  it not for the resilience and staying power of customary law.  It is 
important to remember that  colonial authorities tried in vain in the 1880’s to outlaw customary 
law ceremonies like circumcision and intonjane relating to the coming of age of girls. The said 
authorities also denied recognition of the lobola custom which they wrongly saw as the sale of a 
female. Until the recognition reluctantly given by the democratic South African government in 
the Recognition of Customary Marriages Act,75 the customary marriage was denied recognition.  
Not surprisingly, in the more recent case of Tsambo v Sengadi76 delivered on 30 April 2020 
the SCA coram Maya JP and Mbha, Zondi and Molema JJA and Mojapelo AJA, the SCA 
quoted and adhered without hesitation to its judgment in Mbungela and Another v Mkabi 
and Others.77 The Court recognised the customary marriage between singer “HHP” Jabulani 
Tsambo and Ms Lerato Sengadi who had wanted to wriggle out of her marriage merely because 
her formal delivery as bride to Tsambo’s home had not yet taken place despite payment of R35 
000 (part of lobola) and cohabitation for two years.  The court thus upheld the judgment of 
Mokhgoathleng J in the court a quo, who flatly rejected the contention that the most crucial part 
of a customary marriage is the handing over of the bride and that the absence thereof would 
result in no customary marriage coming into existence. Regrettably, Mokhgoathleng J spoilt his 
good judgment by returning to  a recurring theme that he developed in LS v RL:78 his view is 
that the handing over of the bride is unconstitutional and should be done away with or the roles 
should also be reversed so that the man can also be  handed over.   
The same warning as was given by Knoetze and Olivier79 in 2005 had already been given 
by Madlanga J as early as 1998 in Bangindawo and Others v Head of the Nyanda Regional 
Authority; Hlantlalala v Head of the Western Tembuland Regional Authority and Others80 in a 
matter in which the customary law of procedure was under attack for being in conflict with the 
Constitution and was sought to be invalidated. The judge warned that:

There is a danger in a wholesale transplant of a concept suited to one legal system onto 
another legal system.  For example African customary law knows of no distinction 

between the executive, the judicial and the legislative arms of government .81

The warning was ignored, just like other warnings given by writers such as Pieterse82 and 
indeed several others.  
Despite the two major defeats it has received during the 400 odd years since the advent of 
colonisation in 1652, customary law has shown its resilience as evidenced by the fact that 
new methods of adapting, changing, or developing it are tried time and time again, without 
success.  The first defeat was at the hands of the Cape Colonial Government, the framers of 
“native policy” for the Union Government that came about in 1910. That government, as 
pointed out above, despite the recommendations of its own commission, adhered to the dictates 
of its beliefs and declined to give African Customary Law recognition as a legal system in its 
own right just like any other legal system. The second and most regrettable defeat was during 

75 Recognition of Customary Marriages Act 120 of 1998.
76 Tsambo v Sengadi (244/19) 2020 (ZASCA) 46 (30 April 2020).
77 Mbungela and Another v Mkabi and Others 2019 JOL 45887 (SCA); [2020] 1 All SA 42 (SCA).
78 2019 (4) SA 569 (GJ); [2019] All SA 569 (GJ).
79 Knoetze and Olivier 2005 Obiter 1.
80 Bangindawo and Others v Head of the Nyanda Regional Authority; Hlantlalala v Head of the Western 

Tembuland Regional Authority and Others [1998] 2 All SA 85 (Tk).
81 Ibid.
82 Pieterse “Killing it Softly: Customary Law in the New Constitutional Order” 2000 De Jure 51.



Speculum Juris Volume 36 Issue 1 of 2022

14

negotiations for the new South Africa at the World Trade Centre in Johannesburg where the 
traditional leaders, following their forebears before the old Cape Government Commission of 
1883, put up a strong fight for customary law to be recognised as a legal system not subject 
to conformity with the Bill of Rights. The traditional leaders actually received support from 
several political parties and the result was that clause 32 of the draft Constitution did indeed 
guarantee the recognition of customary law as the legal dispensation to govern communities and 
individuals who freely chose to be governed by the same.83 That of course would have placed 
the application of customary law by a court to a dispute between individuals of customary law 
orientation beyond challenge even for a so-called violation of a right guaranteed by the Bill 
of Rights. This development was hailed by many, including Professor Etienne Mureinik who 
ungrudgingly declared “customary law is faring well”.84 Regrettably, in finalising the Interim 
Constitution, clause 32(2) was completely dropped, so that customary law remained wholly 
subject to the Constitution and the review powers of the Court.85 It was contended by observers 
that this retrograde and regrettable step was brought about by the strong efforts of women’s 
groups, which in turn led to the withdrawal of support by several political parties, which had 
initially been sympathetic and cooperative with the traditional leadership lobby.86 
Over the last four centuries the colonial authorities and their courts, followed by the legal 
stalwarts of the era of the Union of South Africa, and more recently the rather uncertain legislators 
of the democratic South Africa and some of its judges, keep on saying the same thing about 
changing the nature of customary law, in different ways, but to no avail. Until such time as the 
authorities and the judiciary accept and come to terms with the fact that the legal institutions of 
the African people are fundamentally different from those of the peoples of western European 
origin, this problem of repeatedly saying the same thing in slightly different ways will continue 
for another four centuries. African legal institutions are more general or communal in character, 
as against the individualistic institutions of western societies which were transported to Africa 
by the conquest and colonisation process. This position is very clear when we consider marriage 
procedures in particular. From the colonial era until now young blacks have studied in England 
and more recently at all the historically white universities in South Africa and have properly 
understood all the tenets of western civilisation and its marriage procedures. Notwithstanding, 
when he gets married, the learned black intellectual with a medical or engineering or legal 
or science degree and expertise just like the vast majority of his countrymen who have never 
been familiarised with western marriage systems, will begin his married-life journey by having 
emissaries go to his future wife’s home to ask for her hand in marriage and negotiate lobola 
as was done in the SCA case under discussion. This is a concession that the Recognition of 
Customary Marriages Act of 1998 has grudgingly given because of the realisation that denying 
it really has made no difference since the advent of conquest and colonisation four centuries 
ago. In that regard, the resilience and staying power of customary law is recognised.87 
I have, at the risk of sounding long-winded about it, deliberately discussed above the 
matrilineal system of marriage which obtains in Malawi, Zambia and other parts of Africa. 
There it is of course the bridegroom (man) that goes over to the bride’s (woman’s) locality at 
the commencement of the marriage, and he naturally must stay there forever as the wife stays 

83 Constitution of the Republic of South Africa 200 of 1993.
84 The Star, 15 October 1993.
85 Constitution of the Republic of South Africa 200 of 1993.
86 Currie “The Future of Customary Law” in Murray (ed) Gender and the South African Legal Order (1994) 

146.
87 For a full discussion of the differences between the African legal institutions and those of the peoples of 

western societies, see Koyana “The Resilience of the Repugnancy Clause in the Customary Law of South 
Africa” in Osode and Glover (eds) Law and Transformative Justice in Post-Apartheid South Africa (2010) 
491.



Koyana         Validity of a Customary Marriage 

15

with the husband’s people in the patrilineal system. That is how the customary law of Africa 
has regulated its marriage affairs and there is not going to be an adaptation or “developing” 
anytime soon whereby the people of the patrilineal system are going to turn round and adopt 
the matrilineal system or aspects thereof. 

7 CONCLUSION

First, it is clear from the foregoing discussion that the delivery of the bride is not an essential 
requirement for the validity of a customary marriage. We are in full agreement that the delivery 
of the bride is a secondary but important and popular part of customary marriages. However, 
there is a great deal of flexibility on when exactly it is to be done. There are no time limits, and 
it does take place even five years after the parties have been married and lived together, and it 
may never take place. It would be absurd if a party were to be told that his or her marriage was 
invalid years after they became accepted by all concerned as husband and wife, without the 
legal necessity of the formal handing over of the bride having taken place. Yet the successful 
negotiation for marriage and payment of all or part of the lobola is invariably the sine qua non 
to commencement of a customary marriage. There is no question of flexibility, such as payment 
of all lobola being made some months or years after the commencement and conclusion of 
negotiations. The judgment of the SCA in the case under discussion therefore correctly expatiates 
the position for all to follow.  
Second, there is no doubt that the Constitution of the new South Africa is in itself an admirable 
document that does away with the injustices of the past, largely revealed in the expressed 
superiority of one racial group over others, as was demonstrated by the legislation and day-to-day 
conduct of officials implementing same. There is a sense in which, however, the customary law 
in South Africa, in particular, was seen by some in positions of authority as having elements of 
the evil of the past which needed to be eradicated and outlawed as urgently as it was to eradicate 
and outlaw the scourge of racial segregation and oppression. This no doubt flowed from the 
serious error of looking at customary law through the lens of Roman-Dutch law and expecting 
its rules and their outcomes to be similar to those of Roman-Dutch law. Against this background 
the people in the vast rural areas of South Africa, if the said repeal and reform of their legal 
system were presented to them, their immediate answer would be “what are these people doing 
to us now?” 
The end result, therefore, becomes the same as that of the pre-constitution era whereby one 
system was portrayed as being superior to the other – the Roman-Dutch law was imposed as 
being superior to the customary law. This viewpoint is captured well in the judgment of Pakade 
J in Feni v Mgudlwa.88 
The judge said:

The reason for not recognising customary marriages as valid in South Africa is that they 
contain elements that are foreign to policy and legal institutions of both England and South 
Africa, (lobola, polygamy etc – my elucidation).  But what of the fact that African law is not 
foreign to the majority of the people of South Africa? 89

This statement of Pakade J is in line to some extent, with the minority judgment of Ngcobo J. in 
the Bhe case and is completely in line with the major criticism of the Bhe judgment by Knoetze 

88 Feni v Mgudlwa Case no. 24/2002 (Transkei Division, unreported).
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and Olivier90 who say:

The Application of the Bill of Rights to customary law creates the impression that the African 
independence with its values of Ubuntu is subservient to the individualistic (western) values 
of the constitution.91

The answer is simply to recognise customary law as a legal system in its own right, with its own 
rules not subject to conformity with the Bill of Rights. The lengthy argument will then come to 
an end.

90 Knoetze and Olivier 2005 Obiter 126.
91 Ibid.


